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refuses the issuance of a visa, he or she
must inform the alien of the ground(s)
of ineligibility (unless disclosure is
barred under INA 212(b)(2) or (3)) and
whether there is, in law or regulations,
a mechanism (such as a waiver) to
overcome the refusal. The officer shall
note the reason for the refusal on the
application. Upon refusing the non-
immigrant visa, the consular officer
shall retain the original of each docu-
ment upon which the refusal was based,
as well as each document indicating a
possible ground of ineligibility, and
should return all other supporting doc-
uments supplied by the applicant.

(2) If an alien, who has not yet filed
a visa application, seeks advice from a
consular officer, who knows or has rea-
son to believe that the alien is ineli-
gible to receive a visa on grounds
which cannot be overcome by the pres-
entation of additional evidence, the of-
ficer shall so inform the alien. The con-
sular officer shall inform the applicant
of the provision of law or regulations
upon which a refusal of a visa, if ap-
plied for, would be based (subject to the
exception in paragraph (b)(1) of this
section). If practicable, the consular of-
ficer should request the alien to exe-
cute a nonimmigrant visa application
in order to make a formal refusal. If
the individual fails to execute a visa
application in these circumstances, the
consular officer shall treat the matter
as if a visa had been refused and create
a record of the presumed ineligibilty
which shall be filed in the consular of-
fice.

(c) Review of refusal at consular office.
If the ground(s) of ineligibility upon
which the visa was refused cannot be
overcome by the presentation of addi-
tional evidence, the principal consular
officer, or a specifically designated al-
ternate, shall review the case without
delay, record the review decision, and
sign and date the prescribed form. If
the ground(s) of ineligibility may be
overcome by the presentation of addi-
tional evidence, and the applicant has
indicated the intention to submit such
evidence, a review of the refusal may
be deferred for not more than 120 days.
If the principal consular officer or al-
ternate does not concur in the refusal,
that officer shall either

§41.122

(1) Refer the case to the Department
for an advisory opinion, or

(2) Assume responsibility for the case
by reversing the refusal.

(d) Review of refusal by Department.
The Department may request a con-
sular officer in a specific case or in
specified classes of cases to submit a
report if a visa has been refused. The
Department will review each report
and may furnish an advisory opinion to
the consular officer for assistance in
considering the case further. If the offi-
cer believes that action contrary to an
advisory opinion should be taken, the
case shall be resubmitted to the De-
partment with an explanation of the
proposed action. Rulings of the Depart-
ment concerning an interpretation of
law, as distinguished from an applica-
tion of the law to the facts, shall be
binding upon consular officers.

[62 FR 42597, Nov. 5, 1987, as amended at 56
FR 30428, July 2, 1991; 63 FR 671, Jan. 7, 1998;
66 FR 10364, Feb. 15, 2001]

§41.122 Revocation of visas.

(a) Grounds for revocation by consular
officers. A consular officer is authorized
to revoke a nonimmigrant visa issued
to an alien if:

(1) The officer finds that the alien
was not, or has ceased to be, entitled to
the nonimmigrant classification under
INA 101(a)(15) specified in the visa or
that the alien was at the time the visa
was issued, or has since become, ineli-
gible under INA 212(a) to receive a visa,
or was issued a visa in contravention of
INA 222(g)

(2) The visa has been physically re-
moved from the passport in which it
was issued prior to the alien’s embar-
kation upon a continuous voyage to
the United States; or

(3) For any of the reasons specified in
paragraph (h) of this section if the visa
has not been revoked by an immigra-
tion officer as authorized in that para-
graph.

(4) The visa has been issued in a com-
bined Mexican or Canadian B-1/B-2 visa
and border crossing identification card
and the officer makes the determina-
tion specified in §41.32(c) with respect
to the alien’s Mexican citizenship and/
or residence or the determination spec-
ified in §41.33(b) with respect to the
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alien’s status as a permanent resident
of Canada.

(b) Notice of proposed revocation. When
consideration is being given to the rev-
ocation of a nonimmigrant visa under
paragraph (a)(1) or (2) of this section,
the consular officer considering that
action shall, if practicable, notify the
alien to whom the visa was issued of
intention to revoke the visa. The alien
shall also be given an opportunity to
show why the visa should not be re-
voked and requested to present the
travel document in which the visa was
originally issued.

(c) Procedure for physically cancelling
visas. A nonimmigrant visa which is re-
voked shall be canceled by writing or
stamping the word “REVOKED” plain-
ly across the face of the visa. The can-
cellation shall be dated and signed by
the officer taking the action. The fail-
ure of the alien to present the visa for
cancellation does not affect the valid-
ity of action taken to revoke it.

(d) Notice to carriers. Notice of revoca-
tion shall be given to the master, air-
craft captain, agent, owner, charterer,
or consignee of the carrier or transpor-
tation line on which it is believed the
alien intends to travel to the United
States, unless the visa has been phys-
ically canceled as provided in para-
graph (c) of this section.

(e) Notice to Department. When a visa
is revoked under paragraph (a)(1) or (2)
of this section, the consular officer
shall promptly submit notice of the
revocation, including a full report on
the facts in the case, to the Depart-
ment for transmission to INS. A report
is not required if the visa is physically
canceled prior to the alien’s departure
for the United States except in cases
involving A, G, C-2, C-3, NATO, diplo-
matic or official visas.

(f) Record of action. Upon revocation
of a nonimmigrant visa under para-
graph (a)(1) or (2) of this section, the
consular officer shall complete for the
post files a Certificate of Revocation
by Consular Officer which includes a
statement of the reasons for the rev-
ocation. If the revocation is effected at
other than the issuing office, a copy of
the Certificate of Revocation shall be
sent to that office.

(g) Reconsideration of revocation. (1)
The consular office shall consider any
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evidence submitted by the alien or the
alien’s attorney or representative in
connection with a request that the rev-
ocation be reconsidered. If the officer
finds that the evidence is sufficient to
overcome the basis for the revocation,
a new visa shall be issued. A memo-
randum regarding the action taken and
the reasons therefor shall be placed in
the consular files and appropriate noti-
fication shall be made promptly to the
carriers concerned, the Department,
and the issuing office if notice of rev-
ocation has been given in accordance
with paragraphs (d), (e), and (f) of this
section.

(2) In view of the provisions of
§41.107(d) providing for the refund of
fees when a visa has not been used as a
result of action by the U.S. Govern-
ment, a fee shall not be charged in con-
nection with a reinstated visa.

(h) Revocation of visa by immigration
officer. An immigration officer is au-
thorized to revoke a valid visa by phys-
ically canceling it in accordance with
the procedure prescribed in paragraph
(c) of this section if:

(1) The alien obtains an immigrant
visa or an adjustment of status to that
of permanent resident;

(2) The alien is ordered excluded from
the United States pursuant to INA
235(c) or 236;

(3) The alien is notified pursuant to
INA 235(b) by an immigration officer at
a port of entry that the alien appears
to be inadmissible to the United States
and the alien requests and is granted
permission to withdraw the application
for admission;

(4) A final order of deportation or a
final order granting voluntary depar-
ture with an alternate order of depor-
tation is entered against the alien pur-
suant to INS regulations;

(5) The alien has been permitted by
INS to depart voluntarily from the
United States pursuant to INS regula-
tions;

(6) A waiver of ineligibility pursuant
to INA 212(d)(3)(A) on the basis of
which the visa was issued to the alien
is revoked by INS;

(7) The visa is presented in connec-
tion with an application for admission
to the United States by a person other
than the alien to whom it was issued;
or
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(8) The visa has been physically re-
moved from the passport in which it
was issued.

(9) The visa has been issued in a com-
bined Mexican or Canadian B-1/B-2 visa
and border crossing identification card
and the officer makes the determina-
tion specified in §41.32(c) with respect
to the alien’s Mexican citizenship and/
or residence or the determination spec-
ified in §41.33(b) with respect to the
alien’s status as a permanent resident
of Canada.

[62 FR 42597, Nov. 5, 1987, as amended at 63
FR 16895, Apr. 7, 1998; 66 FR 10364, Feb. 15,
2001; 66 FR 38544, July 25, 2001; 67 FR 66046,
Oct. 30, 2002]
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Subpart A—Visa and Passport Not
Required for Certain Immigrants

§42.1 Aliens not required to obtain im-
migrant visas.

An immigrant within any of the fol-
lowing categories is not required to ob-
tain an immigrant visa:

(a) Aliens lawfully admitted for perma-
nent residence. An alien who has pre-
viously been lawfully admitted for per-
manent residence and who is not re-
quired under the regulations of INS to
present a valid immigrant visa upon re-
turning to the United States.

(b) Alien members of U.S. Armed Forces.
An alien member of the U.S. Armed
Forces bearing military identification,
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